IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STANLEY O. STI RES : CIVIL ACTI ON
V.
Rl CHARD ZETTLEMOYER, et al . ; NO. 98-1472

VEMORANDUM ORDER

This is a civil rights action brought under 42 U S. C
8§ 1983. Plaintiff seeks redress for alleged violations of his
Ei ghth Amendnent rights. Presently before the court is the
Moti on of defendant Brenda Petrizzo/ Kl ei nman for Sunmary
Judgnent. She contends that plaintiff’s claimagainst her is
time barred.

Plaintiff asserts that defendant Petrizzo/ Kl ei nman
viol ated his Ei ghth Anmendnent rights by denying or del ayi ng
medi cal care necessary to correct his degenerative sinus
condition while he was an inmate in the Northanpton County Prison
("the Prison"). Fromthe conpetent evidence of record, as
uncontroverted or otherw se viewed nost favorably to plaintiff,
the pertinent facts are as foll ow

While plaintiff was an inmate at the Prison, he
devel oped di seased grow hs in his nasal passages which obstructed
t he passage of air and fluid matter. This condition resulted in
difficulty in breathing and eating, sinus infections, headaches

and pain in the side of the face and skull.



Def endant Petrizzo/ Kl ei nman was a nedi cal nurse worKki ng
under Dr. DeFranco and was initially responsible for plaintiff’s
health care. Defendant Petrizzo/ Kl ei nman knew of plaintiff’s
wor seni ng condition and that a doctor had recommended surgery on
February 21, 1995. She del ayed for several nonths arrangi ng an
appoi ntnment for plaintiff with an outside specialist and again
del ayed for over a nonth arranging for a followup visit.
Plaintiff wote a |letter on Septenber 28, 1995 to Acting Warden
Zett| enoyer conpl ai ning about a "deliberate"” failure properly to
treat his "degenerating skull condition.” Plaintiff specifically
refers in the letter to a determ nation by an ear, nose and
throat specialist that "corrective surgery is required.” V5.
Petrizzo/ Kl ei nman ceased working at the Prison on Cctober 9,

1995.

Corrective surgery was not provided to plaintiff unti
February 1997, alnost two years after it was first recomended by
a specialist. By then, plaintiff’s condition had deteriorated.
The renoval of large quantities of tissue was necessary. During
a followup examnation with his surgeon, Dr. Lee, on Cctober 24,
1997, plaintiff learned that this procedure had caused a
permanent | oss of the sense of snell and a di m nished sense of
taste.

Def endant contends that the statute of limtations

began to run on plaintiff’s claims no | ater than Cctober 9, 1995,



her | ast day of enploynment at the Prison. Plaintiff contends
that the statute of limtations did not begin to run until Dr.
Lee informed himon Cctober 24, 1997 that he suffered froma
permanent | oss of snell and a pernmanent partial |oss of taste.
In actions arising under 8 1983, federal courts apply
the forumstate' s statute of limtations for personal injury

clains. See Wlson v. Garcia, 471 U S. 261, 276-78 (1985); 287

Corporate Cir. Assocs. V. Township of Bridgewater, 101 F.3d 320,

323 (3d CGr. 1996). In Pennsylvania, such clains are subject to

a two-year statute of limtations. See Knoll v. Springfield

Townshi p, 763 F.2d 584, 585 (3d Cir. 1985); 42 Pa. C.S. A 8§ 5524
(West Supp. 1997).

While state | aw provides the tinme within which a
plaintiff nust file a 81983 suit, federal |aw governs when a
cause of action accrues and the statutory period begins to run.

See LRL Properties v. Portage Metro Housing Authority, 55 F. 3d

1097, 1107 (6th Gr. 1995); Deary v. Three Un-Naned Police

Oficers, 746 F.2d 185, 197 n.16 (3d Cr. 1985). Section 1983
clains "accrue when the plaintiff knows or should know that his
or her constitutional rights have been violated.”" WIson v.

G esen, 956 F.2d 738, 740 (7th Cr. 1992). See also Rose v.

Bartle, 871 F.2d 331, 348 (3d Cir. 1989).
The Ei ght h Anendnent prohibits deliberate indifference

to a serious nedical need of a prisoner. Estelle v. Ganble, 429




US 97, 106 (1976). An intentional refusal to provide needed
nmedi cal care, the del ayed provision of care for non-nedica
reasons or the prevention of an inmate fromreceiving recomended
treatnment are actionable under this standard. Durnmer v.

O Carroll, 991 F.2d 64, 68 (3d Cr. 1993).

Plaintiff knew or should have known of the denial or
del ay of nedical treatnent by defendant on or shortly after
February 21, 1995, when surgery was recomended and not provided.
Plaintiff’s letter to Acting Warden Zettl enoyer shows that at
| east by Septenber 28, 1995 he indeed recogni zed that he had a
degenerating condition for which he was not receiving the
recommended surgical treatnment. The |imtations period ran from
the time plaintiff reasonably should have known that the
def endant was deliberately indifferent to his serious nedical
need, not fromthe tinme the full extent of any |oss or danmages
resulting fromthe constitutional violation was known. See Two

Rivers v. Lews, 174 F.3d 987, 992 (9th Gr. 1999) (limtations

period runs fromtine plaintiff "knew or had reason to know of
the [defendant’s] deliberate indifference to his nedical needs");

Hill v. Godinez, 955 F. Supp. 945, 950-51 (N.D. Il11. 1997)

(l'imtations period for 8 1983 Estelle cl ai mcomenced when
surgery was not performed at tinme reconmended).
Ms. Petrizzo/ Kl einman was clearly not responsible for

the delay of plaintiff’s nmedical treatnment after QOctober 9, 1995,



her | ast day of enploynment at the Prison. Insofar as she was
responsible for the initial denial or delay of care, this was
apparent by the tine she ended her enploynent at the Prison.
Plaintiff sued her two and a half years later. His claimagainst
novant is time barred.

ACCORDI NG&Y, this day of Septenber, 1999, upon
consideration of the Mdtion for Summary Judgnent of defendant
Petrizzo/ Kl ei nman (Doc. #32), and plaintiff’s response thereto,

| T I'S HEREBY ORDERED that said Mtion is GRANTED

BY THE COURT:

JAY C. VWALDMAN, J.



